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Alien (German) citizenship  

full protection and help by the statesymbol of belonging

all political rights: - voting

citizenship

Art. 20 II Basic Law for the Federal Republic of Germany:
“Volk” – interpreted as holder of the German citizenship
resident population: “denizenship”
Problem: -democratic deficit

-may hinder integration

https://www.gesetze-im-internet.de/englisch_gg/


Ius sanguinis – but also ius soli 

Ius-Soli – since 1. Jan. 2000 - Section 4 (3) Nationality Act:

A child of foreign parents acquires German citizenship by birth in 
Germany if one parent

• has been legally ordinarily resident in Germany for eight years and

• has a permanent right of residence or as a national of Switzerland or 
as a family member of a national of Switzerland has a residence 
permit on the basis of the Agreement of 21 June 1999 between the 
European Community and its Member States, of the one part, and 
the Swiss Confederation, of the other, on the free movement of 
persons (Federal Law Gazette 2001 II, p. 810).

Open Society
“Einwanderungsland”

Ethnic-cultural conception 
of national identity

https://www.gesetze-im-internet.de/englisch_stag/index.html


“Denizenship”

A set of rights for long-term resident foreign nationals that includes at 
least the following:

• Long-term residence permit

• Access to employment

• Enhanced protection form deportation / expulsion

• and provisions for family reunification in the country of residence

(EUDO Glossary on Citizenship and Nationality)



Citizenship of the European Union

Below the federal constitutional level

• local government elections (treaty of Maastricht 1992)

Art. 28 I S. 2 a. 3. German constitution
In county and municipal elections, persons who possess the citizenship of any 
member state of the European Community are also eligible to vote and to be 
elected in accordance with European Community law. 
In municipalities a local assembly may take the place of an elected body.

Since 1970 – Ausländerbeiräte (advisory council of foreigners)  



4 million EU-citizens eligible voters in Germany

https://www.bundeswahlleiter.de/info/presse/mitteilungen/europawah
l-2019/03_19_wahlberechtigte-deutschland.html

Estimation of eligible 
voters according to age 
and gender (including 
eligible voters from UK 
and Northern Ireland) 
in millions

6,5 % in relation 
to German voters



Discrimination of Germans “Inländerdiskriminierung”

EU-citizens may have more rights then German nationals:

• no need for proof of A1 German language skills for spouse

• Family reunification till 21 years (not just until 18).

• descendant or ancestor or else descendant or ancestor of a spouse of an EU citizen, who is due to meeting 
his basic needs dependent on nutrition or on other necessary care provided by this EU citizen or his spouse, 
or was dependent on this nutrition or care immediately prior to entering the territory, in a state of which the 
person concerned is a citizen or in a state in which the person concerned has permitted stay.

DIRECTIVE 2004/38/EC of 29 April 2004

ECJ regarding the “static” EU-citizens, K.A. and Others v Belgium (C-82/16):

Article 20 TFEU precludes national measures, such as decisions refusing a 
right of residence to family members of Union citizens, which have the 
effect of depriving the latter of the genuine enjoyment of the substance of 
the rights conferred by virtue of their status.

https://eur-lex.europa.eu/legal-content/DE/TXT/?uri=celex%3A32004L0038
https://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=c-82/16


More inflows than departures from Germany: migration 
between Germany and foreign countries from 1950 – 2017



migrational
background

In absolute numbers, percentage of population as a whole



Around 10.6 million foreigners were living in Germany at 
the end of 2020. 
The Federal Statistical Office (Destatis) reports that as of 
31.12.2020, a good one in ten people living in Germany 
did not have German citizenship (12.7%).

https://www.destatis.de/DE/Presse/Pressemitteilungen/2022/03/PD22_N011_12.html


Citizenship – Naturalisation – permit residence

2021 Coalition agreement: 

Immigrants are able to apply for citizenship after five years 
(currently 8 years) and allowed dual citizenship, a potential big 
change for thousands of ethnic Turks, many of whom remain 
foreign nationals after decades in Germany.

Required level of necessary German skills shall be reduced for 
“Gastarbeiter” 

General hardship clause for German skills.

Permit residence possible after 3 years.
https://www.spd.de/fileadmin/Dokumente/Koalitionsvertrag/Koalitionsvertrag_2021-
2025.pdf (p.118)

https://www.spd.de/fileadmin/Dokumente/Koalitionsvertrag/Koalitionsvertrag_2021-2025.pdf


Freedom of assembly

“All Germans shall have the right to assemble peacefully and unarmed 
without prior notification or permission.”, Art. 8 (I) German Constitution

However simple law - § 1 VersG
“Everybody” (Jedermann)

As well as Art. 11 ECHR 

"Dieses Foto" von Unbekannter Autor ist lizenziert gemäß
CC BY-SA
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Freedom of association

All Germans shall have the right to form societies and other 
associations, Art. 9 German Constitution

„Die Bildung von Vereinen ist frei (Vereinsfreiheit)“, § 1 VereinsG.

However simple law: 



Freedom of Movement
All Germans shall have the right to move freely throughout the federal 
territory, Art. 11 German Constitution.

Act on the Residence, Economic Activity and Integration of Foreigners in 
the Federal Territory (Aufenthaltsgesetz) 

Section 12 (1) The residence title is issued for the federal territory. 

(2) The visa and the temporary residence permit may be issued and extended 
subject to conditions. Conditions, in particular geographic restrictions, may 
also be imposed subsequently on visas and temporary residence permits. In 
particular, geographic restrictions may be imposed on temporary residence 
permits in cases where there is public interest in expelling the foreigner 
pursuant to section 54 (1) nos. 1 or 1a and where restrictions are necessary 
to remove the foreigner from an environment in which he or she is more 
likely to commit serious crimes.

https://www.gesetze-im-internet.de/englisch_aufenthg/index.html


Freedom of Movement

• Residence rule – Section 12a

“In order to promote their lasting integration into the way of life in the 
Federal Republic of Germany, foreigners who have been granted 
asylum status, refugee status […] are required to take up their habitual 
residence (place of residence) in that Land [German Federal State) to 
which they have been allocated  […]for a period of three years his or 
her residence […]”



Freedom of Movement



Occupational Freedom

All Germans shall have the right freely to choose their occupation or 
profession, their place of work and their place of training, Art. 12 
German Constitution

EU Charter of Fundamental Rights 
Article 15 - Freedom to choose an occupation and right to engage in work

1. Everyone has the right to engage in work and to pursue a freely chosen or 
accepted occupation.
2. Every citizen of the Union has the freedom to seek employment, to work, to 
exercise the right of establishment and to provide services in any Member State
3. Nationals of third countries who are authorised to work in the territories of the 
Member States are entitled to working conditions equivalent to those of citizens 
of the Union.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT


New Regulations for skilled workers

The requirements for skilled works have been declining in 
the last years.

Especially concerning “Mangelberufe”, where the salary may 
be lower and a special approval of the Agency for work 
(Agentur für Arbeit) is not required.

Special regulations also for works in the care sector. 

Special programs in the health / care sector
Philippines..

Due to demographics: more elderly population



Changes in the age 
distribution: population in 
Germany … forecast 2060

The age distribution of the total population is changing. 1910 there were lots of young people, 
at the same time life expectancy was lower than today. In the last years life expectancy has 
grown, at the same time fewer children were bore.  The ideal age structure cannot be achieved.



Citizenship – Extradition

Article 16 of the German Constitution: 

(1) No German may be deprived of his citizenship. Loss of citizenship 
may occur only pursuant to a law and, if it occurs against the will of the 
person affected, only if he does not become stateless as a result.

(2) No German may be extradited to a foreign country. The law may 
provide otherwise for extraditions to a member state of the European 
Union or to an international court, provided that the rule of law is 
observed.



Article 19 EU Charter of Fundamental Rights 

- Protection in the event of removal, expulsion or extradition

• 1. Collective expulsions are prohibited.

• 2. No one may be removed, expelled or extradited to a State where 
there is a serious risk that he or she would be subjected to the death 
penalty, torture or other inhuman or degrading treatment or 
punishment.



Extradition

Article 8 (right to respect for private and family life) ECHR

Very serious reasons are required to justify the expulsion of a settled migrant who has lawfully 
spent all or the major part of his or her childhood and youth in a host country (Maslov v. Austria
[GC], § 75). 
In the very specific case of a foreigner, who had arrived in the host country as a child 
with a tourist visa, which expired shortly after his arrival, and who had not known about his 
unlawful stay until he was 17 years old, the Court did not consider the applicant a “settled migrant” 
because his residence in the host country had not been lawful. 
In such a case, it could neither be said that the refusal of a residence permit would require very 
serious reasons to be justified under Article 8 nor that it would violate that provision only in very 
exceptional circumstances.

https://www.echr.coe.int/documents/guide_art_8_eng.pdf

https://www.echr.coe.int/documents/guide_art_8_eng.pdf


Taxes
Foreigners are subject to the same domestic tax rules as 
all other citizens who pay tax in Germany; in most 
circumstances, if you live in Germany continuously for 
more than 6 months. 

German inheritance tax-free exemptions range from EUR 20,000 to EUR 500,000, depending on the 
relationship between the decedent and the beneficiary and the value of the net inheritance. 

Does a foreigner get the full tax-free exemption?
Yes, If the total estate is subject to German inheritance tax. 
If only the German “situs assets” are taxed (limited inheritance tax obligation), the tax-free exemption 
will only be granted proportionally;
Former (discriminatory) only a tax-free exemption of 2.000 €, amended 25.06.2017.



Report of the Federal Anti-Discrimination Agency  
General Act on Equal Treatment (AGG) - 2006

discrimination experiences

Racist discrimination plays the biggest role in the area ‘housing market’ 
- 55 per cent of all counselling requests 

+ discrimination when looking for a flat

"Dieses Foto" von Unbekannter Autor ist lizenziert gemäß CC BY-SA-NC

Access to: 
restaurants; (fitness) clubs; banking transactions,  school and 
university,  

in contact with the police (racial profiling…)
The experience of discrimination can connect different 
“markers” such as name, appearance, language skills, but also 
residence status or nationality. 

https://www.antidiskriminierungsstelle.de/DE/was-wir-machen/bericht-an-den-bundestag/vierter-bericht/vierter-bericht-an-den-bundestag-node.html;jsessionid=10845F55302E45E8A84CD81E98AD1303.intranet212
https://netivist.org/debate/affirmative-action-pros-and-cons
https://creativecommons.org/licenses/by-nc-sa/3.0/


Discrimination – law enforcement

Individuals concerned oftentimes refrain from an individual enforcement of rights in the form of lawsuits. 
Reasons for that being 
• limited knowledge on anti-discrimination law
• relatively high hurdles of the burden of proof, 
• tight deadlines 
• long duration of proceedings. 
• “incalculable” costs 
• and very small amounts of compensation.

2 months to claim (§ 21 Abs. 5 AGG)
Prob. against EC-law

• association action
• (individual) legal assistance
• Amicus Curiae Briefes
• Ombudsman

https://eur-lex.europa.eu/legal-content/de/TXT/?uri=CELEX%3A32000L0043


Securing Effectiveness of Rights in Practice

European Court of Human Rights
• Problem:  Exhaustion of domestic remedies (subsidiarity): time consuming!

alternative pathways

Proposal for reform: to ensure effectiveness:
- limiting domestic remedy to one instance
- opening for representative action (organizations); 
- class action (not just the victim)



Right of asylum – amended 1993
Article 16a of the German Constitution

(1) Persons persecuted on political grounds shall have the right of asylum.

(2) Paragraph (1) of this Article may not be invoked by a person who enters the federal territory from a member state of the European 
Communities or from another third state in which application of the Convention Relating to the Status of Refugees and of the 
Convention for the Protection of Human Rights and Fundamental Freedoms is assured. The states outside the European Communities 
to which the conditions referred to in the first sentence of this paragraph apply shall be specified by a law requiring the consent of 
the Bundesrat. In the cases specified in the first sentence of this paragraph, measures to terminate an applicant’s stay may be 
implemented without regard to any legal challenge that may have been instituted against them.

(3) By a law requiring the consent of the Bundesrat, states may be specified in which, on the basis of their laws, enforcement 
practices and general political conditions, it can be safely concluded that neither political persecution nor inhuman or degrading 
punishment or treatment exists. It shall be presumed that a foreigner from such a state is not persecuted, unless he presents 
evidence justifying the conclusion that, contrary to this presumption, he is persecuted on political grounds.

(4) In the cases specified by paragraph (3) of this Article and in other cases that are plainly unfounded or considered to be plainly 
unfounded, the implementation of measures to terminate an applicant’s stay may be suspended by a court only if serious doubts 
exist as to their legality; the scope of review may be limited, and tardy objections may be disregarded. Details shall be determined by 
a law.

(5) Paragraphs (1) to (4) of this Article shall not preclude the conclusion of international agreements of member states of the 
European Communities with each other or with those third states which, with due regard for the obligations arising from the 
Convention Relating to the Status of Refugees and the Convention for the Protection of Human Rights and Fundamental Freedoms,
whose enforcement must be assured in the contracting states, adopt rules conferring jurisdiction to decide on applications for 
asylum, including the reciprocal recognition of asylum decisions.



Manifestly unfounded application –
(Offensichtlich unbegründet) -

Problematic i.e. Roma, Sinti –groups that are discriminated on a low 
but consistent level.

with strong legal consequences: 

• work and entry ban

• compulsory living (Wohnpflicht)



1992 – “Asylkompromiss”

The new Art. 16 a (II) of the German Constitution changed the German 
concept of Asylum, formerly granting the right to “everybody”.

- Currently it does not grant more than international ruling for refugees 
according to the Geneva Convention.

- Dublin-regime; Convention implementing the Schengen Agreement of 
14 June 1985 (SDÜ).

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:42000A0922(02):en:HTML


Europeanization of the right of asylum 

• 1990: Dublin I common asylum policy: notion of manifestly unfounded 
application, control upon entry, a failed asylum seeker generally not being unable, 
to apply for asylum in another country of the Union (“asylum shopping”, «one 
chance only» - to avoid multiple asylum applications or "refugees in orbit”)
• Discrepancies' in the EU-member states respective the granting of refugee-status – in respect 

of the citizenship of the refugees, ie. , Tamils had more chances in France than in Germany, 
Algerians in Portugal than in France 

• 2003 Dublin II: "one stop, one shop" principle: one must apply for asylum in the 
first country of entry; return to the first European country where the applicant 
has set foot (share burden) 
• Problematic: language, family, networks in other country

• 2013: Dublin III (minor children, family)

"Dieses Foto" von 
Unbekannter
Autor ist lizenziert
gemäß CC BY-NC

Which country is competent to decide 
the application for asylum?

https://pngimg.com/download/67770
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• carrier sanctions
• retention camps
• internal asylum 

(protection areas in 
countries in crisis)

Restrictive measures: 



https://www.bamf.de/SharedDocs/Anlagen/DE/Statistik/Schluesselzahlen
Asyl/flyer-schluesselzahlen-asyl-2021.pdf?__blob=publicationFile&v=3

Asylum application 
procedures since 1953

Applications from the 10 most frequent nationalities

https://www.bamf.de/SharedDocs/Anlagen/DE/Statistik/SchluesselzahlenAsyl/flyer-schluesselzahlen-asyl-2021.pdf?__blob=publicationFile&v=3


Decisions and rations for eligibility for asylum



Decision on Refugee Status in Germany 2021



Safe Countries of Origin

• EU-Member States

• Albania,

• Bosnia

• Herzegovina

• Ghana

• Kosovo

• Macedonia

• former Yugoslav 
Republic

• Montenegro

• Senegal

• Serbia





https://www.unhcr.org/refugee-statistics/ - 2021

https://www.unhcr.org/refugee-statistics/




Deportation (Abschiebung)

The number of deportations in 2020 declined compared to previous years. 
While between 2015 and 2019 annually between 20 000 and 25,000 people 
were deported from Germany in their countries of origin or others EU 
countries, the number of deportations in 2020 was 10 800.
In 2021, a total of 11,982 deportations were carried out, mostly Georgia 
Albania, Serbia, Moldova, Pakistan (countries).

https://dserver.bundestag.de/btd/20/008/2000875.pdf

https://dserver.bundestag.de/btd/20/008/2000875.pdf


Non-refoulement
Section 60, Deportation bans

(1) In application of the Convention of 28 July 1951 relating to the Status 
of Refugees (Federal Law Gazette 1953 II, p. 559), foreigners may not be 
deported to a state in which their life or liberty is threatened on account 
of their race, religion, nationality, membership of a certain social group or 
political convictions. This also applies to persons who are entitled to 
asylum and to foreigners who have been incontestably granted refugee 
status or who have the legal status of foreign refugees on other grounds in 
the federal territory or who have been granted foreign refugee status 
outside of the federal territory in accordance with the Convention relating 
to the Status of Refugees […]

"neither, nor". Neither the situation of these persons can be 
regularized as refugees, nor can they be sent back home.

“subsidärer Schutz” – lots of people from Syria.



ECJ and German Constitutional Court demanded the weighing of interests, which is 
resembled in Sec. 53 (1): 

Foreigners whose stay endangers public safety and order, the free democratic 
basic order or other significant interests of the Federal Republic of Germany 
will be expelled if, after weighing the interest in their departure against their 
individual interest in remaining in the federal territory, taking into account all 
the circumstances of the particular case, there is an overriding public interest 
in the foreigners’ departure.



(3a) A foreigner who is recognised as a person entitled to asylum, who has the legal status of a refugee 
in the federal territory or possesses a travel document issued by an authority of the Federal Republic of 
Germany under the Convention of 28 July 1951 relating to the Status of Refugees (Federal Law Gazette 
1953 II, p. 559), may be expelled only if there are serious grounds for regarding the foreigner as a threat 
to the security of the Federal Republic of Germany, as a terrorist threat or as a threat to the general 
public because he or she has been incontestably sentenced to a prison term for a serious crime.

(3b) A foreigner who has the legal status of a person entitled to subsidiary protection as defined in 
section 4 (1) of the Asylum Act may be expelled only if he or she has committed a serious crime or 
represents a threat to the general public or to the security of the Federal Republic of Germany.

Germany enacted new laws in order to enable the deportation (2019)

If the weighing under this 
legal body is done fairly, is 
doubtful.

General prevention –
independent of the personal 
situation



Custody Pending Deportation

ECJ: Decision of 10th of March 2022 C-519/20 eine weitere 

EU-Richtlinie 2008/115

Detainees awaiting deportation may not be accommodated in facilities 
similar to prisons.

Pakistani - 2015 in Germany, 

Asylum manifestly unfounded Mai 2017

Detained August 2020

Referred for a preliminary ruling to the ECJ 
by the local court (Amtsgericht Hannover) "Dieses Foto" von Unbekannter Autor ist lizenziert gemäß CC BY-NC

https://curia.europa.eu/juris/liste.jsf?language=de&td=ALL&num=C-519/20
https://eur-lex.europa.eu/legal-content/DE/ALL/?uri=celex%3A32008L0115
https://echtvirtuell.blogspot.com/2015/06/das-gefangnis-von-kowloon.html
https://creativecommons.org/licenses/by-nc/3.0/


Reasons for Rejection (Zurückweisung)

A:  without a valid travel document, especially Syria and Afghanistan

B:  in possession of a false, counterfeit or falsified travel document

C:  without a valid visa or without a valid residence permit

D:  in possession of a false, forged or falsified visa or residence permit

E:  does not have the necessary documents to prove the purpose and conditions of stay

F:  has already been in the territory of the Member States of the EU for three months out of a six-month period

G: does not have sufficient means of subsistence in relation to the length and circumstances of the stay or to 
return to the country of origin or transit

H: is posted for entry refusal

I:  represents a threat to public order, internal security, public health or international relations of one or more 
of the Member States of the European Union

J:  Rejection according to FreizügG/EU

K:  Rejection according to the Asylum Act (AsylG)

"Dieses Foto" von Unbekannter Autor ist lizenziert
gemäß CC BY-SA-NC
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Reason of rejection – 2021

"Dieses Foto" von Unbekannter Autor ist
lizenziert gemäß CC BY

https://foto.wuestenigel.com/landendes-germanwings-flugzeug/
https://creativecommons.org/licenses/by/3.0/


Number of refugees arriving 
at Greece, Italy and Spain 
over the Mediterranean Sea



Died or Disappeared in the Mediterranean Sea 

• 2016: over 5,000

• 2017: 3,100

• 2018: 2,200

• 2019: 1,335

• 2020: 1,401

• 2021: 1,589

According to the United Nations High Commissioner for Refugees (UNHCR), 

"Dieses Foto" von Unbekannter Autor ist lizenziert gemäß CC 
BY-SA-NC

https://www.uno-fluechtlingshilfe.de/hilfe-weltweit/mittelmeer
https://termitinitus.org/zum-thema-seenotrettung/3359
https://creativecommons.org/licenses/by-nc-sa/3.0/


Most refugees live in Germany



Environmentally-displaced persons 

Deforestation, fires, hurricanes, tornadoes, earthquakes, and volcanic 
eruptions, flooding

About 42 million – projected: 150 and 200 million to the end of the 
century

No climate refugees, because no individual persecution

"Dieses Foto" von Unbekannter Autor ist
lizenziert gemäß CC BY-NC-ND

Nansen Initiative 2011 - resolution for different regional 
statuses for environmentally-displaced persons 
instead of giving them a global status. 

https://www.wired.it/attualita/ambiente/2018/06/04/guatemala-vulcano-del-fuego/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Enabling Refugees to exercise their rights.

For refugees it very hard to exercise their right, 
because they cannot make it to Germany 
(Fortress Europe)
The exercise of the right for Asylum is made 
difficult by the notion of “secure states” and by 
continuously adopting measures to fortify the 
“Schengen-Borders” – FRONTEX (2004).
Currently there is no possibility for refuges to 
apply for an “Asylum-visa” at a German or 
other EU-embassy.

"Dieses Foto" von Unbekannter Autor ist lizenziert
gemäß CC BY-NC-ND

Wir werden humanitäre Visa für gefährdete Personen ermöglichen und dazu digitale 
Vergabeverfahren einführen, Coalition Agreement 2021

Death of Syrian boy Alan Kurdi 2015

human trafficker (Schlepper) escape agent (Fluchthelfer)

https://www.flickr.com/photos/fkehren/37612838876
https://creativecommons.org/licenses/by-nc-nd/3.0/


Revocation Procedure (Widerrufsverfahren)
The Federal Office (BAMF) is legally obliged to revoke the 
recognition of the entitlement to asylum and the granting of 
refugee status if the requirements for this are no longer met.
This is the case, for example, if the persecution situation has 
changed permanently or no longer exists and the person 
concerned is no longer in danger if they return.

In addition, the possibility of withdrawal must be examined if there 
are reasons for exclusion. 

2021 Coalition agreement: revocation check shall be made on a case-by-
case basis in the future – and not as currently in general



Revocation Procedure in Germany



Family reunification to beneficiaries of subsidiary protection

Subsequent immigration to join persons granted subsidiary protection 
status, sec. 36a (1. August 2018) – (Kontingentregelung)

Every month, 1,000 national visas may be granted for temporary 
residence permits […].

On 18th of Marth 2016 the family reunion was temporally denied for two 
years. Political reaction to the strong immigration in 2015.

Probably not conform with Art. 6 German Constitution, Art. 8 
ECHR, Art. 4 (I) EC 2003/86.

We will equate family reunification for people with subsidiary 
protection with refugees under the Geneva Convention.





Ukraine – temporary protection

Council Implementing Decision (EU) 2022/382 of 4 March 2022 
establishing the existence of a mass influx of displaced persons from 
Ukraine within the meaning of Article 5 of Directive 2001/55/EC, and 
having the effect of introducing temporary protection.

Immediate grant of protection and rights:
This includes residency rights
Access to:
- labour market,
- housing,
- social care,
- medical or other assistance and means of subsistence.
For unaccompanied children and young people, temporary protection 
establishes the right to legal guardianship and access to education.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022D0382
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32001L0055


Perspective for the right to stay
“Bleiberechtsperspektive”

A sense of hope for a secure residence 
permit is vital for health an motivation of 
humans.

In the last years there has been made little 
progress in this regard (Spurenwechsel)

Many persons (many of the without paper, 
illegal entry with “Duldungen” who have 
stayed for many years (“Kettenduldung”) 
continue to be randomized in society – with 
their legal status.  



Concept Change of track „Spurenwechsel“
Possibility to change form an unsecure permit to a residence permit, especially 
after an unsuccessful asylum procedure. 

Temporary suspension of deportation for the purpose of training 
(Ausbildungsduldung) Sec. 60c; “Engpassberufe”.
Temporary suspension of deportation for the purpose of employment 
(Beschäftigungsduldung), Sec. 60d
Sec. 19d: Temporary residence permit for the purpose of employment for 
qualified foreigners whose deportation has been suspended

exclusions: - Identity
- citizens of secure countries of origin, Sec. 29a AsylG
- “criminals”

Conditions for the 
legalisation are for 
the respective 
groups are hard to 
achieve in practice



DIRECTIVE 2008/115/EC of 16 December 2008 
on common standards and procedures for returning illegally staying 
third-country nationals

Art. 6 (4): Member States may at any moment decide to grant an 
autonomous residence permit or other authorisation offering a right to 
stay for compassionate, humanitarian or other reasons to a third-
country national staying illegally on their territory. 

In that event no return decision shall be issued. 

Where a return decision has already been issued, it shall be withdrawn 
or suspended for the duration of validity of the residence permit or 
other authorisation offering a right to stay.

https://www.bundestag.de/resource/blob/645296/d1dbb4c966cf2d99585fa4ee376b48dc/A-Drs-19-4-287-E-
data.pdf - Prof.  Dr. Daniel Thym – to the conformity with European law

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32008L0115
https://www.bundestag.de/resource/blob/645296/d1dbb4c966cf2d99585fa4ee376b48dc/A-Drs-19-4-287-E-data.pdf


2021 Coalition Agreement

The coalition wants anyone who has been living in Germany for five
years by January 1, 2022, 

• who has not committed any criminal offenses and 

• who is committed to abide by the free democratic order of the 
country 

to be able to obtain a one-year residence permit on a probationary 
basis and to meet in this period the requirements for a right to stay 
(in particular securing a living and proof of identity according to §§ 25 
a and b AufenthG), p. 138.



Family reunification - spouses

Marriage, worthy of protection (“schutzwürdige Ehe”)

“Scheinehe” may be assumed when: 

• communication problems (spouses do not speak a common language)
• high age difference
• internet acquaintance
• addiction of the German spouse
• cohabitation of a spouse with a third party
• lack of knowledge of spouse's personal information
• previous fictitious marriages of a spouse

Burden of proof is on the spouses.



Family reunification - spouses

A1 – proof of German language is generally needed 
since August 2007 for family reunion before entering 
Germany.

In many cases this condition is a mayor obstacle, due to 
- proof by test at the German Goethe Institute
- missing financial and intellectual capabilities to learn German 

The recognition of hardship for not being able to obtain the 
German skills has a high burden of proof. 
Frequently, this delays (more than a year) or even hinders the 
granting of a visa. 

The spouse may also provide the required language certificate immediately after their arrival, 
coalition agreement 2021, p. 140. 

"Dieses Foto" von Unbekannter Autor ist lizenziert gemäß CC BY-NC-
ND

http://www.mensch-westend.de/2014/01/22/ich-kann-schlecht-praktisches-sprachtraining-bei-kubis/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Reservation of an appointment at the Embassy is necessary to apply for a visa.

Waiting times  (in weeks W) - are very long, especially in cases where embassies are closed (Afghanistan, Syria).

The personal meeting is regarded as necessary.

Visa zum Familiennachzug an 
Auslandsvertretungen – April 2021
Drucksache 19/30793 - DIP - Bundestag

Visa-procedure with German Embassy's

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjn3fTg9b32AhW1R_EDHYNKC_UQFnoECB4QAQ&url=https%3A%2F%2Fdip21.bundestag.de%2Fdip21%2Fbtd%2F19%2F307%2F1930793.pdf&usg=AOvVaw02xki8ynzhiWve16goMiln




Visa-procedure with German Embassy's

The long waiting times are known for years.

Until now the German government is unwilling and /or unable to bring 
a change.

Possible measures could be 

• Online identification

• Increase staff of Embassy's / local staff

• Cooperation with international – national agencies

• Authorising the local foreign authorities to issue visas



“Lap of Honour“ (Ehrenrunde)

Spouse in Germany – frequent is wedding in Denmark – or entry of the 
spouse with a Schengen visa.

The authority require generally a formal visa procedure with exit, to 
imped the bypassing the visa process.

unnecessary formality with more work and costs for all involved



Can the administrative courts help?

Legal remedies before German courts are tedious:

• action for failure to act (Untätigkeitsklage) - administrative court in 
Berlin – before a court hearing is set up – a year.

• Burden of proof for marriage, worthy of protection as well a hardship 
(German language skills) is high.



Conclusions

• Foreigners with permanent residence enjoy in essence equal rights as 
Germans.

• Obtaining the German citizenship is possible for many.
• Family reunification is restricted for people with special status.
• Denying the possibility of legal entrance for refugees (except Ukraines) to 

Europe the right of refugees cannot be effectively exercised.
• In practice the rights of family reunion are often precluded or at least 

delayed, especially for the less privileged. 



§ 62a Abs. 1 des Gesetzes über den Aufenthalt, die Erwerbstätigkeit und die Integration von Ausländern im Bundesgebiet vom 30. Juli 2004 (BGBl. 2008 I S. 162) lautete in seiner vom 29. Juli 2017 
bis zum 20. August 2019 anwendbaren Fassung (im Folgenden: AufenthaltsG):

„Die Abschiebungshaft wird grundsätzlich in speziellen Hafteinrichtungen vollzogen. Sind spezielle Hafteinrichtungen im Bundesgebiet nicht vorhanden oder geht von dem Ausländer eine 
erhebliche Gefahr für Leib und Leben Dritter oder bedeutende Rechtsgüter der inneren Sicherheit aus, kann sie in sonstigen Haftanstalten vollzogen werden; die Abschiebungsgefangenen sind in 
diesem Fall getrennt von Strafgefangenen unterzubringen.“

9        Art. 1 Nr. 22 des Zweiten Gesetzes zur besseren Durchsetzung der Ausreisepflicht vom 15. August 2019 (BGBl. 2019 I S. 1294, im Folgenden: Gesetz vom 15. August 2019) sieht vor:

„§ 62a Absatz 1 [AufenhaltsG] wird wie folgt gefasst:

‚Abschiebungsgefangene sind getrennt von Strafgefangenen unterzubringen. Werden mehrere Angehörige einer Familie inhaftiert, so sind diese getrennt von den übrigen 
Abschiebungsgefangenen unterzubringen. Ihnen ist ein angemessenes Maß an Privatsphäre zu gewährleisten.‘“

10      Art. 6 dieses Gesetzes bestimmt:

„Weitere Änderung des Aufenthaltsgesetzes zum 1. Juli 2022

§62a Absatz 1 des Aufenthaltsgesetzes … wird wie folgt gefasst:

‚Die Abschiebungshaft wird grundsätzlich in speziellen Hafteinrichtungen vollzogen. Sind spezielle Hafteinrichtungen im Bundesgebiet nicht vorhanden oder geht von dem Ausländer eine 
erhebliche Gefahr für Leib und Leben Dritter oder bedeutende Rechtsgüter der inneren Sicherheit aus, kann sie in sonstigen Haftanstalten vollzogen werden; die Abschiebungsgefangenen sind in 
diesem Fall getrennt von Strafgefangenen unterzubringen. Werden mehrere Angehörige einer Familie inhaftiert, so sind diese getrennt von den übrigen Abschiebungsgefangenen unterzubringen. 
Ihnen ist ein angemessenes Maß an Privatsphäre zu gewährleisten.‘“



In accordance with Paragraphs 83 and 84 of the Grundgesetz für die Bundesrepublik Deutschland (Basic Law of the Federal Republic of Germany), the Bundesländer
(German Federal States) are responsible for carrying out detentions ordered for the purpose of the removal of illegally staying third-country nationals.

Paragraph 62a(1) of the Gesetz über den Aufenthalt, die Erwerbstätigkeit und die Integration von Ausländern im Bundesgebiet (Law on the residence, economic activity and 
integration of foreign nationals in the federal territory) ( 7 ) of 30 July 2004, in the version in force from 29 July 2017 to 20 August 2019, designed to transpose Article 16(1) 
of Directive 2008/115 into German law, was worded as follows:

‘Detention for the purpose of removal shall take place in principle in specialised detention facilities. If there is no specialised detention facility in the federal territory or if 
the foreign national poses a serious threat to the life and limb of others or to significant internal security interests, detention may take place in other prison 
accommodation; in those circumstances, the persons detained for the purpose of removal shall be accommodated separately from ordinary prisoners.’

That provision was amended following the entry into force of the Zweiten Gesetz zur besseren Durchsetzung der Ausreisepflicht (Second law to improve the implementation 
of the obligation to leave the territory) ( 8 ) of 15 August 2019.

Paragraph 1, point 22 of that law provides:

‘Paragraph 62a(1) [of the AufenthG] is replaced by the following:

“(1)
Individuals detained for the purpose of removal shall be kept separate from ordinary prisoners. Where several members of a family are detained, they shall be 
accommodated separately from other individuals detained for the purpose of removal. They shall be guaranteed adequate privacy.”’


